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This theory, however, does not seem to meet all the
requirements of the conception of law as it has developed
in history. Just as the ordinary conception of the individual,
which regards him solely from the point of view of private
right, ignores society as a whole; so here, on the contrary,
individuals seem to be lost sight of behind society. Yet the
theory remains individualistic, for it makes society consist
ultimately in nothing but a sum of individuals. The
<e maximum of happiness," the ultimate end in Bentham's
ethics, is thus transformed into a kind of "minimum of
happiness." The conditions essential to the life of society
would seem to be assured when law protects each individual
in his just rights, and where the forms of injustice that
involve danger to each individual are held in suppression.
But does the organisation of the legal community really
terminate in such ends as these? Do they exhaust the
actual content, more particularly, of the ordinances for the
development and administration of constitutional laws?
The truth is, rather, that all these institutions embody the
idea of the State as not merely the representative of law,
but as itself, together with the entire content of its moral
problems, one of the chief ends of the legal order itself,

partly tacit, which operates after the fashion of legal contracts subsequently
made. Bierling agrees with the adherents of the contract theory, finally, in
regarding the assumption of a social will as a * fiction,* having no reality what-
ever. But what does universal recognition amount to, if not a common tendency
of will, that is, a social will ? The only difference is that, if we acknowledge the
reality of the social will, it is no longer necessary to make ail the individuals in a
society its representatives: whereas the individualistic theory, which see's in
society the mere sum of all individuals, must have the agreement of all, either
under the form of contract or in some other form, to make its norms valid.
Here, again, we see that the consequences of the individualistic view are always
the same, whatever external differences may exist in its fundamental ideas.